Trade secrets

Both sides should get
written clafification
SRIWH’A S!RIPUNYA‘NIT

Jom is akey account inanager ata leading
. consumer product company. He hasbeen
with the firm for a year befare deciding to
join a major rival. As soon 25 h hands his
resignation letter, giving 30 days’ notice,
1o his direct boss, the company immedi-
ately terminates his employment for fear
-that he may release company secrets 1o
the rival. . oL .
Such casesare notunicommon in Thai-
land, even ifitis considered inhumane or
-anethical for a company to treag its staff
insucha way. Employees in such situations
havehigh potentialof winning favourable
rulings in the Labour Court i provisions
related to trade secrets are not clearly
and explicitly stated in cAmpany policies

require care

and regulations in the first-place.
Because few companies have such pro-
visions clearly stated, they pay a heavy
price in cases of unlawful termination,
according (o According to Thawat Damsa-
ard, a legal parmer at Tilleke & Gibbins
International Lid. . I
According to the law, compahies are
required t§ pay severance to employees
on termination of employment. For those
working for at Teast 120 days but less than
oneyear, the reguirement is 30 days’ pay.
For employees who have worked for one
tothree years, atleast three months’ wages
must be paid. At least six months’ wages
are due to employees have worked forat
least three years but less than six years.
For workers with six to 10 years, the pay-
ment is eight months, tising to 10 months’
pay for those working for more than 10
years. o
Companies genuinely concerned that
geparting employees will take bisiness
secrets with them do havesome relatively

painlessand creative ways out. One possi-
bility is ta ask the empioyee to take leave
until his last official day, with the full
salary to be paid. Technically, the person

is still emploved and would face heavy

consequences should he divuige proprie-

“tary informarion during that period. ’

" For cornpanies thatwant to guard again-
stany misunderstanding or Jegal compli-

" cation, the best approachis to define the

issue in writing in their policies and regu-
lations. -

The good news from the employer's
standpoint is that the Trade Secrets’Act,
which was enacted last year, providesex-
tensive legal coverage of commercial assets
of companies.

For instance, Mr Thawat suggested,
companies may include in their policies
clauses stating that employees are pro-
hibited from joining rival firms or embark-
ing ori ventures similar o their former
careets for a certzin period of time.

“Itis moreethical to put the agreement

down.in wﬁtihg and make it clear to the
employees in the first place,” he said.

As well, the Trade Secrets Act protects .
- companies from unethical revelation of

secrets bythe employees without the need

to have those secrets registered. But cer- '

tainly there is no harm in the companies
deciding to stress the issue further by
stating it in their policies. . . . =.0 “3
According to the law, a trade secrét
means trade information not yet publicly
known, which holds commercial value or,
benefit, There are two main areas of sen-
sitivity: industrial and coramercial. Indus-
trialsecrets include technology, production:
and processes, chemical formuias and
the tike. Commercial secrets apply to busi-
ness operations, financial information,
client databases, ary new deals or projects,

and many more. &

Since a trade secret is considered a
company’s commercial property, the dis-
closure, deprivation o use of it without
consent of the awner wili be considered

| treatment

illegal. Violatars may face jail terms ofup
1o ‘onie year and/or fines up to 200,000
bait. - . L
Mr Thawat said, however, that any
agreements have to be fair o both em-
ployers and employees. There have been
instances, he said, in which companies

“barred their employees from joining rivals
- pristarting the same businesses for five to

10 years after leaving the firm. .

“That can be considered a bit unjust
as it totally limits employees from making
aliving. What can they do if they can’t
practise their expertise for that fong a
period of time?” he asked. .

While companies havea dutyto clearly
spell out what they view as rade secrets,
employees have aduty to thoroughlyread
all work contracts prior to signing them.

If there is anything contentious, one
should discuss it with the employer, thodgh
the latter as the possessor of the secrets
is likely to have more bargaining power
in the final anatysis. :



