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1 8. What procedural rules are arbitrators likely to follow? Can the

parties determine the procedural rules that apply? Does the
legislation provide any default rules governing procedure?

Most well-drafted arbitration clauses select the arbitration insti-
tute or rules that apply in the event of a dispute. If this is not
the case, the parties can determine the procedural rules after the
dispute arises, but that rarely happens because one of the parties
usually wants to delay the proceedings and the outcome.

If the parties do not select a body of rules, the tribunal can con-

! duct the proceedings in any manner it considers appropriate. In

practice, if the parties do not select a body of rules, the tribunal
is likely to look to an established set of rules as a model (such as
the rules of the ICC or the Thai Arbitration Institute). In all cases,
the tribunal must provide the parties with equal, fair and ample
opportunity to present their cases, failing which the award may
be unenforceable (see Question 17).

The statutory default rules governing procedure are as follows:

= The claimant must state the facts supporting its claim, the
points at issue and the relief sought, and the respondent
must state its defence within the time period determined by
the tribunal.

v The parties may submit the relevant documents or list of
evidence.

»  Either party can amend or supplement its claim or defence
during the course of the arbitral proceedings, unless the ar-
bitral tribunal considers it to be inappropriate having regard
to the delay in making the amendment.

»  The arbitral tribunal decides whether to hear oral testimony
and argument or whether the proceedings will be conducted
solely on the basis of documents.

»  The arbitral tribunal can take evidence at amy stage during
the course of proceedings as it thinks fit if requested by a
party. ;

v The arbitral tribunal must give sufficient advance notice
of any hearing of evidence or meeting of the tribunal for
inspecting materials, places or documents.

»  All statements of claim, defence, documentary evidence
and expert witness reports must be communicated to the
other party as well as the tribunal.

» In default of submitting a statement of claim within the
time limit determined by the tribunal, the arbitral tribunai
must end the proceedings.

v In default of submitting a statement of defence within the
time limit, the arbitral tribunal must continue the pro-
ceedings without treating the respondent as admitting the
claims.

v In the absence of appearance at any hearing, or failure to
produce documentary evidence, the tribunal must continue
the proceedings and make the award on the evidence before
it.
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= The arbitral tribunal can appoint one or more experts to rule
on any issues it determines necessary.

= The arbitral tribunal can require a party to provide the
expert with relevant information or documents or provide
access to materials or places for inspection.

= The expert must participate in the hearing after delivery of
his report if the tribunal considers it necessary or one of the
parties requests his attendance.

= The arbitral tribunal can authorise an arbitrator or a party to
request that a court issue a subpoena or order for submis-
sion of any documents or evidence.

= In the absence of agreement as to the governing law, the
arbitral tribunal must apply Thai laws, save where there s a
conflict of laws, in which case the applicable law is deter-
mined in accordance with the conflict of laws principle.

»  The arbitral award and other orders and rulings must be
made by majority of votes. If a majority cannot be obtained,
the chairman of the arbitral tribunal must solely issue the
award, order or ruling.

s The arbitral award must be in writing and signed by the
members of the arbitral tribunal or a majority thereof. The
award must clearly state the reasons for the decisions
made. The award must state the date and place of the
arbitration. The tribunal must send a copy of the award to
all parties.

9. What procedural powers does the arbitrator have? In the ab-
sence of express agreement, can the arbitrator order disclo-
sure of documents and attendance of witnesses (factual or
expert)?

The arbitral tribunal has the power to take evidence at any stage
during the course of proceedings as it thinks fit if requested by
a party. In the absence of agreement, the arbitrator cannot or-
der disclosure of documents and attendance of witnesses, but

may apply to the court for a subpoena or order in respect of the
same.

EVIDENCE

10. What documents must the parties disclose to the other par-
ties and/or the arbitrator(s)? Can the parties determine the
rules on disclosure? How, in practice, does the scope of dis-
closure compare with disclosure in litigation?

The parties can determine the rules on disclosure, and the most
commonly used rules provide for at least some form of pre-trial
disclosure as essential to achieving a cost-effective and just out-
come. As civil procedure does not generally provide for pre-trial
disclosure, an arbitration tribunal operating in Thailand should
understand that a Thai court's willingness to compel disclosure
requests may be limited. This also means that the scope of dis-
closure is usually much wider in arbitration than litigation in
Thailand (for subpoena of documents, see Question 9).
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