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:H'O'ldihg retail landlords
‘responsible for piracy

he Comamerce Ministry, along with -
anumberofpuvate sector -

" representatives and law-
enforcement groups, recentlysigned a

memorandum of understanding on the .

co-operation in suppression of sales of -
infringing products. This agreement
supplements asimitar oneimplemented
on June 26, 2004, which primarily dealt-
with copyright piracy at the retail level.
The goal of the new agreement is to
co-ordinate the work and co-operation”
between the private seclor, policy”
agencies, and law-enforcement agencies
inamoreeflective effort to combat the
infringement of intellectual property
-rights (IPR), especially with regard to the
sale of counterleit and pirate goods in
otherwiselegitilnate shopping centres,
. Theagrecment establishes two speciltc
categories ofareas where the sale of .

counterfeit goods is particularly problem-.
atic, identificd as cither “Special Restricted :

Arcas” or“Restricted Areas”, The .

“difference betweenthese two categories -

-isthatthe government willconduct IP
protection aclivity against counterfeit
‘products in Special Restricted Areas,
‘whereas the private sector willlead.

: enforcement actionsin I{estnctedAreas :

. Itisexpected that both problem areas
-will be regularly patrolled by private- -
sector and public-sector representatives:
;in an effort to create deterrence and. .
“suppress Thailand’s highly visible trade"
_ in illicit goods, -

" Both categoties include a number of”
<well known department storesin -

Bangkok, including the notorious Pantip

"Plaza, aswell as in othex provmces across
_Thailand. Under the previous agreement,

“landlords or proprietors of department
" stores were notrequired to be responsible’

for pelicing or suppressing the vigorous
trade in fake guods taking place on their
premises. ’

- Although manyIP owners have -

‘expressed dissatisfaction with thislack

of accountability, it has been difficuit to

* implement effective strategies to hold

landlords and proprietors liable for - -
infringement uncer Thai law, which does
not cxplicitly provide [or vicarious or

‘contributory liability for infringement.

In negotiations lor a ftee trade agreement;
this loophole in Thai law was the sub]u.t
of contentious discussions. -+ -

. However, rather than reform the ldw
tomakeit easier for IP owners totake
action against landlords, 1PR eofoscetnent”
officials have instead sought to gain their
co-operation through this agreement ~
mechanism, Anumber of department
stores have actively participated in'the’
government's drafling meetings for the
new agreement, and have signalled thelr
intentienito co-operate insuppressing
IPinfringements. The agreement was -
signedon Aug 16,2006, -

Perhaps the most important aspect of

~the new agreement is the obligation of;
department stores and fandlords to

immediately terminate the leases of -
tenanis when the Departmentof
Intellectual Property (DIP) informs the
store that the tenant has been prosecuted’

for1p mlrlngumcnt Failureto abide by

this provision could pave the way for -
civil iability forlandlords and tenants - -

‘alike, similar to the successiul pmceedings

taken by IP owners ag,dmst shopping "
centresin China. .

Itis expected that lhlS agreerment will -
indeed drive increased co-operation::

'bétween the private and public sector

thatwiillead toanim provement inthe
P enfmcement regune m lhallaud

Written hy Edward A. Madden directur and
Hassana Chira-aphakuf, aﬂomey, Intellectual
Preperty Department, Tilteke & Gibbins .

_ International Ltd. Send comments or
_suggestions to Mariiyn Tinnakul at

marilyn@tillekeandgilbins.com
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