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Arbitration: an dlternative
to litigation in Thailand

rbitration has developed
A significantly over the past decade

in Thailand, spurred by economic
and political developrients, the infiux
ofinternational investiment and other
fuctors. Infact, since promulgation of
the fitst Thai Arbitration Actin 1987 and
its subsequent replaceiient in 2002, there
has been asteadyrise in the use of
arbitration, notjust in large-scale
construction and infrastructure projects,
but increasingly in'standard business
contracts,

Generally, dcuclm@,whelherto litigate
orseck the resolution of conlicts through
arbitrationis a decision made by parties
toacontract before a dispute exists,
where parties can sclect aspecific
arbitration mechanisim uniquely tailored
(o their needs. Por example, parties may
decide how a potential dispute will be
resolved by choosing the arbitration rules
and institute, the appropriate venue, the
numberand qualifications of arbitrators
and certain discovery mechanisms not
otherwise available in Thai courts. But,
perhaps ofmost significance is the fact
that Thai courts will enlorce mostlocal
and foreign arbitral awards,

Thai ArbitmtmnAct.'] haifand
prcsuntarbllmuouiaw the'Atbitration:

457 OSeEF'}'oifows the Uited
: Naliunb Cummmsmn on International™
Trade Law's (UNCITRAL) modet law on
international coimtnercial arbitration, This
statute has general provisions commonly
Tound inarbitration laws elsewhere, and
applies toboth domestic and inter-
national arbitration:
+ Parlies canincorporate an arbitration
clavse jnto their main contract or can
agree to arbitrate at thclimcllnttlu,
dispuiecarises.
+ Parlics are free to decide for themselves
where w arbitrate, how many arbitrators
Lo use, the required qualifications of the
arbilrators, what procedures to use in’
theabitrationand lh(. language of the
arbitration,
+ Once parties have agleed toarbitrate,
they do not have the ability to take their
dispute to court, unless all parties agree.
+ Arbitration awards issued in many
couuatries are enforceable in Thailand.

While the Thai Arbitration Act adopts
verbatim much of UNCITRAL's model
act, thereare some distinct differences
unique to Thaitand. While the model act
allows arbitrators to take interim mea- -
sures refated ta the subject of the dispute
pending outcome of the arbitration, the
lh.uArbmauonALtlequmsaparty

secking atemporary order tofile a petition - -

withthe Thaicourt, -

Inaddition, the Thai Arbitration Act
exempts arbitrators from liability in
performing their duties, except where .
lhcy intentionally or with gross negligence
injure a party. There are also criminal
provisions whereby an arbitrator can be
lined and/orimprisoned forup to 10
yeis for demanding or aceepting bribes.

Foreign legal advisers may participate
asarbitratorsin arbitration proceedings
conducted in‘Thailand. However, they
are generally restricted to cases inwhich
the governing law is not Thai law, A
further benefitis that, untike Thai court
proceedings, arbitration involving inter-
national contracts may be conduciedin -
the language of the contract, with English
being the most commonly accepted,

Arbitration institutes. There arc two
main arbitration institutes in T hailand: .
the Thai Arbitration Institute of the Court,
of Justic¢ and the Thai Commercial - .
AubitrationInstitute of the Board of Trade,
Both arewell respected and admitistered, |
supervised by a diverse advisory board,
have standard arbitration rutesand
maintain alistof qualified and available .
arbitrators, Parties arc also free to -
nominate outside professionals as

_ arbxtrators They tnay also choose :any

language they prefer, but English and
Thaiare by far the mostcommon.

Administrative costs and arbitrator fees
for arbitration conducted through-the -
two Thaiarbitration institutes are quite
reasonabte and less than those charged
by many international institutes.

~reIncommercial contracts designating

mtemauonal arbitrationinstitutes, those
commonlytilised by parties in Thailant
are theInternational Chambe )
Commerce, the Singapore International
Arbitration Centee, and thel long Kong
International Arbitration Centre.

Enforcement of foreign arbitral
awards. Thailand has a single-track
system for the enforcement of achitral
awards, with no distinction between the
enforcement of arbitration awards
rendered in Thailand and those rendered
abroad. Foreign arbitral awands rendered
inmember countries ofthe New York
Conventiotn and Geneva Protocol are
recognised and enforced in Thailand,
whichis amemberofboth,

A petition for the enforcement of an
arbitral award mustbe filed withthe
court, under which the jurisdiction lies,
within three years from the date that the
award first became enforceable,
Procedure forthe enforcement of arbitral
awards follows nonmal Thai court
practice, with the filing of the petition
forenforcement, the answer and the
submission of relevant evidence at trial.
‘Timelines for enforcement are similar
to those of the respective Thai courts,
with ene year common for alower court -
enforcement judgment. The court may-

. refuse the enforcement of the award only
‘onlimited grounds. Thecourtisnot

gencrally permitted to hear the merits of
the underlying case.
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