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VIETNAM AMENDS ITS
INTELLECTUAL PROPERTY LAW

by Nguyen Thi Phi Nga and Thomas J. Treutler

On June 19, 2009, the National
Assembly of Vietnam passed an amend-
ment of its Intellectual Property Law (the
amended IP Law), which is expected to
take effect on January 1, 2010. The
current Intellectual Property Law was
adopted in 2005 (the current IP Law) and
entered into force on July 1, 2006. The
drafting and promulgation of the current
IP Law took place within a rather tight
time frame in response to the need to
bring Vietnam’s IP regime into step with
TRIPS requirements, as part of Vietnam’s
attempt to complete its negotiations to
join the WTO in 2006. The adopted
amendments are geared toward resolv-
ing the incompliance of several provi-
sions of the current IP Law with TRIPS
and Vietnam’s other international
commitments, while at the same time
addressing certain inconsistencies in the
current laws. Key amendments have
been made in the areas of copyright,
related rights, and IP enforcement.

Term of Protection for Copyright

The amended IP Law solves the
unequal treatment among Vietnamese
citizens and citizens of the United States
and other WTO members by increasing
the term of protection to 75 years for
cinematographic, theatrical, applied art,
and anonymous works, as well as rights
of performers, audio and video recording
producers, and broadcasters. Under the
current IP Law, this term is 50 years,
while the U.S.-Vietnam Bilateral Trade
Agreement calls for 75 years of protec-
tion for U.S. citizens under the law. This
means that under the current law, U.S.
citizens and citizens of members of the
WTO enjoy 75 years of protection of
their cinematographic, theatrical, applied
art, and anonymous works, while this
term for Vietnamese citizens is limited to
50 years. The recent increase in the
average life expectancy among the

Vietnamese population has also been
taken into consideration for this amend-
ment. The extension of the term to 75
years—which was debated both before
and during the IP Law amendment
discussions at the National Assembly—will
surely ease Vietnam’s position in the
current negotiations towards the
ASEAN-E.U. Free Trade Agreement, as it
proposes a 70-year term for protection.

Administrative Fines

The amended IP Law also makes a
long-awaited step forward in administra-
tive monetary fines by removing the
inconsistency between the current IP
Law provision on monetary fines as an
administrative remedy against IP
infringement, and the relevant provi-
sions of the law on administrative
sanctions. The current IP Law provides
that authorities can impose a monetary
fine that must be at least equal to the
value of the discovered infringing goods
but not exceed five times that value.
Meanwhile, the law on administrative
sanctions provides that monetary fines
shall not exceed VND 500 million
(approximately USD 28,000). As the
value of the discovered infringing goods
in many cases exceeds this amount, this
inconsistency has created significant
difficulties for the application of this IP
Law provision. In practice, the compe-
tent authorities have never imposed a
fine exceeding VND 500 million in an IP
administrative decision in order to avoid
the fallout that could result from the
noncompliance of such decision with the
said provision of the law on administra-
tive sanctions.

Enforcement Provisions

The amended IP Law removes the
“cease and desist” letter requirement
prior to requesting an administrative
action against IP infringement. Instead,
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the amended law requires the existence
of evidence of “deliberate” infringement.
The current IP Law allows a raid to be
conducted in an IP infringement case
only when the infringer continues to
commit the IP infringement despite the
fact that a written notice has been
served by the IP right holder prior to the
request. This provision is not applied
if the IP infringement has caused harm
to consumers or the public, or if the
infringing goods are pirated goods,
trademark/geographical indication coun-
terfeit goods, or packaging or labels
of trademark/geographical indication
counterfeit goods. This requirement was
introduced by legislators in 2005 in a
worthwhile attempt to limit the applica-
tion of administrative actions to deliber-
ate IP infringement acts only. In many
cases, however, it has actually helped
deliberate IP infringers to escape from
being punished. For this reason, this
requirement was widely criticized by
IP owners and practitioners after the
promulgation of the current IP Law. The
removal of this requirement will surely
be much welcomed. Yet, it remains
unclear how the “deliberation” require-
ment will be treated in subordinate
legislative documents, or if no such
explanation is made, how this require-
ment will be interpreted by the enforce-
ment authorities.

The amended law also removes the
provision (included in the current law)
allowing competent authorities to
administratively sanction persons who
direct others to commit IP infringement.
The removal was proposed because the
current provision violates one of the
main principles of administrative
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sanctions, under which an administrative
sanction is only allowed to be imposed
on the person who personally commits
a violation.

IP Assessments

Interestingly, the amended law also
touches on the IP assessments issue that
has been debated for years. The current
IP Law unintentionally narrows the scope
of activities for which IP assessment can
be of use, limiting it to settlement of IP
infringement. The amended IP Law
expands this scope by providing that
competent authorities, [P holders, and
relevant individuals or organizations are
entitled to request that IP assessment
competent persons give their opinion on
a certain IP matter. The extension of the
scope of IP assessment activities is
expected to benefit individuals and
organizations in making certain business

plans and/or decisions, such as explora-
tion of a particular technology, applying
for registration of a particular generic
drug, plant protection product, etc.

Examination Term

In addition to the key amendments
discussed above, the amended law
extends the statutory time to complete
substantive examination of IP applica-
tions. According to this amendment, the
statutory time for substantive examina-
tion of trademark, industrial design, and
geographical indication applications has
been extended from 6 months to 9
months, and for patents from 12 months
up to 18 months. This amendment is
geared toward relieving the backload of
applications at the National Office of
Intellectual Property due to the increase
of IP applications since Vietnam’s entry
to the WTO and the shortage of patent

and trademark examiners. This extension
is a compromise in the debate as to
whether the extension should be
introduced. Some argued against this
amendment, while others recommended
giving the government flexibility to
adjust the time limits as appropriate at
different points of time in the future. The
vote was for codification of this time
limit to avoid possible abuse of such
provision.

With the amendment of the IP Law,
Vietnam is taking another step forward
in its integration into the global
economy. This amendment demon-
strates the country’s determination to
bring its IP regime into line with the
international standards in this important
field. <«

VIETNAM ISSUES NEW

On May 13, 2009, the Vietnamese
Government promulgated Decree No.
47/2009/ND-CP Providing Regulations
for Penalties for Administrative Viola-
tions in Copyright and Related Rights
(Decree No. 47), with an effective date
of June 30, 2009. Decree No. 47 replaces
the provisions on corresponding
administrative penalties that were
previously provided for under Decree
No. 56/2006/ND-CP on Administrative
Sanctions in the Fields of Culture and
Information (Decree No. 56), dated June
6, 2006.

Decree No. 56, consisting of 77
articles, addressed a broad scope of
violations in the field of culture and
information, such as violations in the
field of press, publishing, cinematogra-
phy, performing art, fine art, photogra-
phy, advertisement, cultural heritage,
library, etc. Among these, only four
articles were devoted to penalties for
copyright and related rights violations.

For this reason, the Decree tended to
group a number of violations together in
one article. For example, Article 44 dealt
with violations of regulations on copying,
duplicating, publishing, republishing,
and dubbing of works, products, and
programs. This led to different interpre-
tations of the provision that, in turn,
created a number of difficulties when IP
owners enforced their rights in practice.

Decree No. 47 consists of 51 articles
that address copyright and related rights
violations only. Thirty-nine acts of
infringement of copyright and related
rights are specified under the Decree,
and it provides for far more detailed
penalties. The Decree allows for higher
penalties for most of the infringement
acts that were available in its predeces-
sor. Under Decree No. 47, the maximum
penalty level for certain violations now
reaches VND 500 million (approximately
USD 28,000). Previously, under Decree
No. 56, the maximum penalty was VND
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70 million (approximately USD 3,900),
but in practice the highest penalty
issued was typically VND 15 million
(approximately USD 850). According
to Decree No. 47, in addition to
monetary penalties, infringers may be
required to proceed with certain steps
to remedy their infringement, such as
having the goods destroyed and/or
destroying or re-exporting equipment
used in violations. Decree No. 47 also
clearly grants to various levels and types
of authorities the power to impose
specific fine levels.

The issuance of Decree No. 47
provides a more complete set of harsher
penalties for administrative violations in
copyright and related rights and sets
forth an improved mechanism for
enforcement of these rights. These new
measures are expected to give another
push in the Vietnamese Government’s
fight against copyright infringement in
the country. <
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